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Pursuant to 62 O.S. § 868(C), Lynne Miller, Bob Thompson, Bill Nations, and Dick
Reynolds (collectively, the “Former Mayors”) hereby protest the legal sufficiency and signature
count of Referendum Petition 1920-1, Municipal Ordinance No. 0-1920-24, City of Norman,
Cleveland County, Oklahoma (the “Referendum Petition™) filed with the Norman City Clerk on
December 23, 2019. See Ex. A, Referendum Petition 1920-1.

L.
INTRODUCTION

A referendum petition has the extraordinary effect of suspending a legislatively enacted
ordinance until the ordinance can be voted upon by the people. Thus, the law is tightly structured
as to how a referendum petition is put forth. The law requires that a referendum petition contain:
(1) an exact copy of the ordinance; (2) the date of the election when the referendum will be voted

upon; and (3) a complete and accurate gist of the petition. Each of these items is independently



essential, but inclusion of the gist specifically alerts signatories to the contents of the referendum
and could be considered the most important part.

Referendum Petition No. 1920-01 failed as to each one of these essential statutory
requirements: ‘

(1) it did not include an exact copy of the ordinance;

(2) it misled potential signatories by including an incorrect election date; and

(3) it did not include a gist.
As to the third failure, those who signed the Referendum Petition had no opportunity to read a
clear and accurate description summarizing the important contents of the ordinance at issue. Based
upon this exclusion, signatories were thus forced to make the choice of either reading the entirety
of the (albeit, incomplete) ordinance or accepting whatever the circulator of the Referendum
Petition verbally told them. This is why a written gist on the signature page itself is so essential.
This is why its inclusion is a fundamental statutory requirement.

Based on the three failures noted above, separately and collectively, Protestants ask the
Court to: (1) strike the Referendum Petition as wholly insufficient as a matter of law; (2) declare
the signature pages invalid as they do not comply with the requirements of 34 O.S. § 3; and/or (3)
strike the Referendum Petition for failure to substantially comply with the mandatory statutory

requirements.

IL
BACKGROUND

1. In May of 2006, the City of Norman (the “City”), acting pursuant to the Oklahoma
Local Development Act, 62 Okla. Stat. § 850, et seq. (the “Local Development Act”), created a
tax increment financing or “TIF” district (the “TIF District”). See Ex. B, Ordinance No. O-1920-

24, First Recital. The TIF District is a contiguous area of real property located within the City’s



geographical limits and situated east of 1-35, west of the Westheimer Airport, north of West
Robinson Street, and south of West Tecumseh Road. See Ex. B, Ordinance No. O-1920-24,
Section 2(B) of the Amended and Restated Project Plan (attached as Exhibit A to the Ordinance).
Although the TIF District is formally known as Increment District No. 2, City of Norman, it is
generally referred to colloquially as “University North Park” or UNP.

2. The Court is likely familiar with tax increment financing. However, the Former
Mayors believe it is helpful to review the manner in which the TIF economic development tool is
designed to work generally, and the specific provisions of the UNP TIF District specifically.

3. In general terms, tax increment financing allows a city or county to designate an
area “where investment, development and economic growth is difficult, but is possible if the
provisions of the [Local Development Act] are available.” 62 O.S. § 852(1). The city or county
understands that, if development occurs within the designated area, then real property values will
increase and/or new jobs will be created that will ultimately increase ad valorem tax revenues
and/or sales tax revenue. Tax increment financing permits the city or county to direct that all or a
portion of future incremental tax revenues generated within the designated area (i.e., future tax
revenues in excess of the tax revenues being generated as of the creation of the TIF district) must
be used within the area to, among other things, pay for infrastructure and other public
improvements or provide assistance in development financing to incentivize private development.
62 O.S. § 853(14). In certain instances, the city or county (or a public trust established to
administer the TIF) may use borrowed funds to pay for the public improvements or provide the
financing assistance, and then pay bélck the debt with the future incremental tax revenues. 62 O.S.

§ 863.



4. In 2006, the City desired to promote and develop the University North Park area in
order to make possible additional development, attract new businesses, create new employment
and stimulate private investment. See Ex. B, Ordinance No. 0-1920-24, Second Recital. The
Norman City Council determined to use tax increment financing to assist in the development of
the area and, in accordance with the Local Development Act, created the UNP TIF District by
approving the University North Park Tax Increment Finance District Project Plan (Ordinance No.
0-0506-66) (the “Original Project Plan”). See Ex. B, Ordinance No. 0-1920-24, Title, and 62
0.S. § 856. The Original Project Plan authorized the expenditure of up to $54.725 million in
incremental ad valorem and sales tax revenues generated within the UNP TIF District to be used
for specified public infrastructure, assistance in development financing, and other economic
development costs to attract new business to the UNP TIF District (collectively, the “Project
Costs™). See Ex. C, City Staff Report, Page 2.

5. The Original Project Plan provided that 50 percent of the incremental ad valorem
tax revenues and up to 60 percent of the incremental sales tax revenues would be used to pay
Project Costs or repay indebtedness incurred to pay Project Costs. The remaining incremental ad
valorem revenues were reserved to the local taxing jurisdictions in accordance with their usual
sharing ratios, and the remaining incremental sales tax revenues were reserved to the City.

6. In order to implement the provisions of the Original Project Plan, the City and other
parties (including the private landowners within the UNP TIF District) entered into a series of
long-term development agreements. See Ex. D, Memorandum of Understanding, Recital (F).

7. Prior to creation of the UNP TIF District in 2006, the subject area was undeveloped
land with no infrastructure and many environmental challenges. It generated no sales tax or ad

valorem tax revenue. Since its creation, the UNP TIF District has generated more than $82 million



in incremental sales tax revenues and more than $20 million in incremental ad valorem tax
revenues. See Ex. B, Ordinance No. 0-1920-24, Fifth Recital. Approximately $59 million of these
revenues have been allocated to the City and other local taxing jurisdictions in accordance with
the Original Project Plan. Approximately $29.6 million of these incremental revenues have been
used to fund Project Costs, and the remaining increment is available to pay future Project Costs.
See Ex. D, Memorandum of Understanding, Recital (M), and Ex. B, Ordinance No. 0-1920-24,
Sixth Recital.

8. Notwithstanding the financial success of the UNP TIF District, some Norman
citizens have recently expressed a desire to, borrowing their own parlance, “End the TIF.” The
motivation behind these efforts is varied, and in some instances unclear. The City has also
expressed a desire to end the tax increment associated with the UNP TIF District in order to
alleviate a shortfall in the City’s struggling overall budget by re-directing sales tax revenues
specifically from the TIF to the City’s General Revenue Fund and Capital Fund. See Ex. D,
Memorandum of Understanding, Recital (U), and Ex. E, “City Finds Savings, Approves Budget,”
Norman Transcript, June 12, 2019 (quoting City Finance Director Anthony Francisco as stating
that, if the TIF persists, the City will be short approximately $3.1 million in the General Revenue
Fund and $600,000 in the Capital Fund for the fiscal year ending June 30, 2020).

9. In connection with the City’s expressed desire to reduce or eliminate the tax
increment associated with the UNP TIF, the private parties to which obligations are still owed
under the Development Agreements engaged in lengthy discussions and negotiations with the City
concerning amendments to the Original Project Plan, as well as related amendments to the

corresponding Development Agreements. See Ex. C, City Staff Report, Page 2.



10.  As a part of these discussions, the Norman City Council adopted Resolution R-
1819-83 and approved a Memorandum of Understanding (“MOU”) on March 26, 2019 (see Ex.
D), which contained a process for ending the increment associated with the UNP TIF District and
addressing General Fund issues as well as basic terms of desired amendments to the Original
Project Plan and Development Agreements. See Ex. C, City Staff Report, Page 3.

11.  Consistent with the MOU, on Tuesday, November 26, 2019, after more than ten
months of deliberation, community input, negotiations, and public hearings to consider terms, the
Norman City Council adopted several amendments to the Original Project Plan and its
corresponding Development Agreements. The amendments to the Original Project Plan were
approved through the adoption of Ordinance No. 0-1920-24 (the “Ordinance™). See Ex. B
Ordinance No. 0-1920-24, and Ex. C, City Staff Report, Page 3.

12.  The material changes to the Original Project Plan approved by the Ordinance were:
(a) a reduction of $7.8 million in the total authorized Project Costs; (b) a change in the categories
of Project Costs and the amounts to be spent on each category; and (c) a change in the manner in
which remaining Project Costs would be funded. If allowed to go forward, the Ordinance would
reduce the amount of remaining Project Costs from approximately $25 million to approximately
$17 million and change the allocation of the remaining Project Costs among various categories
(including $5 million allocated to the City of Norman as supplemental funding for two Norman
Forward projects). In addition, the sales tax increment used to fund these expenditures would
retroactively end as of June 30, 2019, and the ad valorem increment would end on the earlier of
(a) the date on which $17 million of sales tax and ad valorem tax increment is available to pay

remaining Project Costs or (b) April 30, 2020. See Ex. C, City Staff Report.



13.  This compromise allows the City of Norman to utilize the financially successful
UNP TIF tax revenues to improve its struggling overall budget by receiving all of the incremental
sales tax revenues generated within the UNP TIF District after June 30, 2019, which is necessary
to immediately address a $3.1 million shortfall in the City’s General Fund and a $600,000 shortfall
in the City’s Capital Fund. See Ex. E, “City Finds Savings, Approves Budget,” Norman Transcript,
June 12, 2019.

14. In addition to these fiscal benefits, the amendments to the Original Project Plan
provide other benefits to the community. Specifically, the amendments provided for two Norman
Forward projects (the Multi-Sport Facility and the Indoor Aquatic Facility) to purchase sites at a
reduced price in the UNP TIF District and obtain supplemental funding through the UNP TIF
District funds. Further, the amendments provided for traffic and roadway projects to be expedited
and funded in the areas of West Tecumseh Road and North Flood Avenue, and West Robinson
and Crossroads Boulevard. See Ex. C, City Staff Report.

Parties

1. Lynne Miller is a former Mayor of the City of Norman, and a resident and qualified
elector residing at 801 48" Avenue SE, Norman, Oklahoma, 73026.

2. Robert “Bob” Thompson is a former Mayor of the City of Norman, and a resident
and qualified elector residing at 1905 Banbury Court, Norman, Oklahoma, 73072.

3. William “Bill” Nations is a former Mayor of the City of Norman, and a resident
and qualified elector residing at 2328 Parkland Way, Norman, Oklahoma, 73069.

4. Dick Reynolds is a former Mayor of the City of Norman, and a resident and

qualified elector residing at 4204 Brookfield Drive, Norman, Oklahoma, 73072.



5. Protestants are citizens of this State and qualified electors of Norman, Oklahoma,
and are therefore qualified to bring this action.
6. Respondent Stephen Ellis is the Proponent of the Referendum Petition.
Jurisdiction
7. Venue is proper in Cleveland County, Oklahoma pufsuant to 62 O.S. § 868(C).
This Court has jurisdiction to review the sufficiency of this petition. /d.

IIL
SUMMARY OF THE ARGUMENT

The Referendum Petition is fatally flawed for the following reasons:

(1) it fails to include a gist to the petition and is thus legally insufficient and the signatures
attached thereto are invalid;

(2) it misled potential signatories by including an inaccurate election date; and
(3) it fails to include an exact copy of Ordinance No. O-1920-24, as required by law.
IV.
ARGUMENTS AND AUTHORITIES

Article 10, Section 6(C) of the Oklahoma Constitution provides that “[t]he Legislature . . .
may grant incorporated cities, towns, or counties the ability to provide incentives, exemptions and
other forms of relief from taxation for historic preservation, reinvestment, or enterprise areas that
are exhibiting economic stagnation or decline,” OKLA. CONST. art. 10, § 6(C). The Oklahoma Local
Development Act, 62 O.S. § 851, was implemented and executed pursuant to that constitutional
provision.

Further, Article 10, Section 6(C) of the Oklahoma Constitution requires the [statutory] law
to “provide for the local . . . referendum of the people,” § 6(C)(A), a right reserved “to the people

of every municipal corporation” in Oklahoma pursuant to Article 18, Section 4(a) of the Oklahoma



Constitution. Accordingly, the Legislature enacted a statute within the Local Development Act—
Title 62, Section 868—which sets forth the specific procedure for a referendum petition in cases
such as the one before the Court. Section 868 requires that the form of the referendum petition be
substantially the same as the form provided in Title 34, Sections 1 and 2 of the Oklahoma Statutes
governing referendum petitions generally.

That is, Section 868 of the Local Development Act, much like its sister statute for general
municipal petitions (Title 11, Section 15-103) expressly states that referendum pefitions must
strictly follow the form requirements for state petitions as set forth at Title 34, Sections 1 and 2.
Additionally and by implication, the form requirements for signature pages are identified at Title
34, Section 3 of the Oklahoma Statutes and must be incorporated by reference into the state form
requirements of Sections 1 and 2. The Oklahoma Attorney General explains in Attorney General
Opinion 2003-12:

Although 11 O.S. 2001, § 15-103, dealing with municipal petitions, only expressly

adopts the form requirements for State petitions set forth in 34 O.S. 2001, §§

1 and 2, the form requirements for State petitions in 34 O.S. 2001, § 3 are made

applicable to municipal petitions by 11 O.S. 2001, § 15-102, which says the

procedure for exercising initiative and referendum power is governed by the

Oklahoma Constitution and general State law to the extent said procedures do not

conflict with 11 O.S. § 2001, §§ 15-101 through 15-110, and so long as the

municipality has not promulgated such procedures by charter or ordinance.
OKAG Opin. 2003-12, n.3; see also Cmty. Gas & Serv. Co. v. Walbaum, 1965 OK 118, 404 P.2d
1014, 1016 (holding an initiative petition invalid on its face for failure to comply with the warning
requirements of 34 O.S. § 3). As such, absent municipalities providing specific procedures in
charter or ordinance for initiative and referendum petitions and absent a conflict with Title 11,
Sections 15-101 through 15-110 of the Oklahoma Statutes, the form requirements for referendum

petitions in cases such as this one follow Sections 1 through 3 of Title 34. See OK AG Op. 2003-

12,9 2.



Here, the City of Norman is a municipal corporation. NORMAN CHARTER, art. 1, § 1. Its
charter provides that “[a]ll legislative powers except the initiative and referendum shall be vested
in a Council. . .” NORMAN CHARTER, art. 2, § 1. The City of Norman has clearly not opted to
provide its own specific procedures so the state law requirements of Title 34 that specify the form
of referendum petitions apply to Referendum Petition No. 1920-1. In re Referendum Petitions No.
0405-1, 0405-2, 0405-3 of City of Norman, 2007 OK CIV APP 19, 19, 155 P.3d 841, 843; see
also Cornell v. Sherrer, 1964 OK 236, 397 P.2d 105. And no conflict on the basis of Title 11,
Sections 15-101 through 15-110 exists.

The Referendum Petition must be examined within the framework provided by
Oklahoma’s constitutional provisions and statutes, and against that framework, this Referendum
Petition is clearly insufficient as a matter of law.

A.
Referendum Petition No. 1920-01 must be stricken because
Proponent wholly failed to include any gist of the Petition.
1.
Omission of a gist causes the Referendum Petition to be
legally insufficient.

Most frequently, challenges to the gist of a petition allege that the gist is deficient or
misleading for particular reasons. The reviewing court must then carefully determine which of the
petition’s contents are most vital to voters—and that often is ﬁo easy tasl§. But here, the case is
much more straightforward. This Court does not even need to venture into the realm of judicial
line-drawing because no gist of any form was included in the Referendum Petition at issue here.

While the Oklahoma Local Development Act provides that the powers of initiative and

referendum are specifically reserved to the people when the tax relief, incentives, exemptions, or

increments identified by Article 10, Section 6(C) are proposed, 62 O.S. § 868(A), the Act requires
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